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~~~(Stay App. No.):

N ~ 3fm"~f --~ (Order;.In-Appeal No.): AHM-EXCUS-002-APP-'-10-17-'18
~(Date):29.05.2017 ~ cRa'f Cfi'r c=rrtmf(Dateofissue): ~~ {efb / )9-
ft sir is, 31qr (3r4-I) Z4TT i:nftc:r
Passed by Shri Uma Shanker, Commissioner (Appeals-II)

df 3mrzraa, j@hr 3qr lea, (@is-IV), 3-le;J-lc:.,lci!IC:..- II, 3-llllcfctlc>lll aarr sr
3 3 >

.an 31er ifeisfcraCG

Arising out of Order-In-Original No . 4842/Rebate/2015 Dated: 24/11/2015
issued by: Assistant Commissioner Central Excise (Div-IV), Ahmedabad-II

3i4"1c>lchci1/1,lklclldJ cfif ;;:m:r m 'CfcTT (Name & Address of the Appellant/Respondent)

Mis Stardom Pharmaceuticals Pvt. Ltd

Any person an aggrieved by this.,Order-in-Appeal may file an appeal or revision application, as
the one.may be against such order, to the appropriate authority in the following way:

g1la war #rtarur 3lac :.:, .
Revision application to Government of India:

(1) (#) (@) #stzr 3I &[s 3f@fez1#r 1994 cfit".m-f 31c'lc'f ~-~ "J1V m;i:rc;TT &i' ~ "R"~
t!RT c!i1" 3tf-t!RT &i'~1:ffi!cl, a 3iiutur3razer 37it fa, arr +al, far rinz1,1Gld

.:, . .:,

faana,dlf #ifs, #lac tr sra, +ir mi,e feat-1 1ooo1 at fr snit uRv [

Q A revision application lies to the Under Secretary, to the Government 6f India, Revision Application Unit,
Ministry of Finance, Department of Revenue,. 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(@i) zff m #t ztf #m sra zrf ala fas#r i3a m 3-ro=<f cfil:i.@.'l * zn fa4
isra asisraim sr' mf , znr fa#r isra IT 3@R "Jf ~ %~ cfil{.@lal

# fa#sieraatm #RR #far alum z{ ll. .:,

In case of any loss of goods where the loss occur iri transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether iri a factory or in a warehouse

(en). sna a are f@aftuz znr #er iffifa m T zn m # faaur 3zit &gs
ad m w3Tar gla a Raz amisit am aa fa# ts u qr # fffa & [
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ·

3ffl~ c&'i" lj~ ~ cfi ..'TRfR cfi ~ 'GIT ~ cfi@c ~ cp'j- ~ t atR ~- am 'GIT ~
err gi Rm # gaff@a srga, srfa cfi IDxf 1:fTffif cIT ffi"lf CJx ·m mq if fa sf@rfrm (i.2) 1998
£:JNT 109 IDxT ~- fcpq- .<rq 'ITT I .

(d) Credit of any duty allowed to be utilized towards i:ayment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. ·

(1) ~~:~ (am) Pill4-flqC'1l, 2001 cfi frrwT 9 cfi 3Rrm f21Afcfte ™~ ~-8 l'f cff~
if,~ 3TmT cfi mTI 3lrnT ~ ~ ~ TIFr ·l=fffi cfi~~-am~ 3Nicif am c&'i" cTT-cff
~ cfi ™ 6fr ma fhur urat a1fey I \Nfcfi WQ.'f m~- cnT ~Lcll!i!M cfi 3RflTTf £:JNT 35-~ if
~lJfl" cfi 'T@R cfi ~ cfi WQ.T €tan-o arr #t fa sf eh aif@gt

The above application shall be made in duplicate in Form No. EA-8 as specified under 0
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communica:ed and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Wli:rR~ cfi WQ.T Gisi viva van ya car qt zI '3Wq t at qt 2oo/- ffi 'TffiR
c!fl" \J[fQ" am urf icavavm va carq a vnr zt m 1 ooo/- ~ ffi 'TRfR c&'i" \J[fQ" I

The revision application shall be accompanied by a fee of Rs.200/- where the amount .
involved is Rupees One Lac or less and Rs.1,000/- wrere the amount involved is more
than Rupees One Lac.

ft zyca, #4ta sna yea vi hara arlstq rrznf@raw# uf zr@a:.-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

(a)

~~.~a~, 1944·c&'i" £:JNf 35-"&1/35-~ cfi a@"'<R[:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

affar pecuiaa a i#ferw#mt vftr yea, #tu nraa ca yd hara arft4ta mraf@erau
c!fl" fcmq "9'rfacITT ~~ .=f. 3. 3TR. #. g, +{ f4cat al gi

the special bench of Custom, Excise & Service Tax Appellate Tribunal of ·west Block
No.2, R.K. Puram, New Delhi-,1 in all matters relating tQ classification valuatiori and.

0

(b)

(2)

saR@fr 4Reba 2 (1) a i aa; lg« srarat #l ar4la. sr#rt # mmhr zgcna, #ta
Ira gun vi hara ar9at4 mnf@eraw (Rre) al uf?a &tfr f1fear, ~15'-JiWllct·if arr-20, ~
~ s1Rc!ce>1 cBl-LJl\3°-s, ifmujr "'flN, <$l64-fctl€Jlct-380016.

To the west regional ben.ch of Customs, Excise & Service Ti::IX Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

tr surar yen (sr9ta) fr1aft, 2oo1' c!fl" £:JNf 6 cfi 3iW@ WP-!' ~.'Q'-3 if ~ fcpq" 3ljx-lN
37q)flu +nnf@ravi aft r{ ar@ fas an@a fay +Tg Gil c#l" ar fail afea u&it sear yep
c#l" l'fi.r, GllTGf c#l" .l'fi.r am WffllT <TllJ ~~ 5 'C'lruf m~ cBi:r t azi ; 1000/- #tr hurt
61.fi I usf var yea al air,n 6t l'fi.r: 3j ca1ar ·ra u#frqg 5 anrg zu 50~·-aw m,✓.·-,~,~-==-~-,~~
~ 5000/- ffl~ 61.fi I 1'1f"ITT~ ~ cBl" lf!Tf, €lfM :#l' lflTf 3lT'< WffllT <]1:fT ~ g.}soNc_~ r1.,,,-:,(, ~~
area n sri var # asi «s 1oooo/- pr tor#l std1 4 s# srr «frerm y6$j $p]lg$g @1
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In case of the order covers C;l number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not'withstanding the fact that the one appeal to the
Appellant Tribunal or the one appljcation to the Central Govt. As the case may be, is
filled to avoid scriptoria work .if excising Rs. 1 lacs fee of Rs.100/- for each.f»

' .. ·' .

(4) "llllllc'1ll~i~ 1970 ~l!:fT mrrfmrctr 3~-1 * atw:@ RefffRa fg 3gra 3Illar zT
He arr?r zenifenfa Rufer uf@rant # sir j r?a #l ya uf 1R xti.6.50 tRf "cfj"f "llllllc'1ll ~
f@as arr tr a1Reg I '

~"<s11fcl;a ~~ * Xii"Cf # mi'ef ctr urr:r 1 "ll6 ~ oo "fQ.Tf'f * fa4ht if r4fa hr # #a at
WW "cfj"f "ITT \il"ITT \:lrrrf~ctr lltq· ~-em- % I

The appeal to the Appellate Tribu□al sball be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which atleast should be accompanied by a fee ofRs.1,000/-,
Rs.5,000/- and Hs.10,000/- where,~mount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 ,Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate pµblic sector bank of the place where the bench of the
Tribunal is situated. :i: · ·

'
(3) zuf z an?r i a{ pa sn?vii armgr sir % i r@ta pa silt fg uh "cfj"f 'TT@l·~
it fan ult Reg gr zI *· std gy ft f frar 4al arf h a #a fg zuenfer 3rf1ta
nnf@razorat va 3r9le "ll'T -~~- cm- ~ 3lWcR fcITTrr "GfffiT .t I,,

. .: ' .

'i
l'i

···-t:,; .
e[
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·i

"
O_ne. copy of application or 0.1.0. ~~;the case may be, and the order of the adjournment
authority sh?II a court fee stamp oJ:i!'.:{s.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. .

s ah ws#«fr« mrat hr taa a#h e4at ctr ail ft err 3naff fhur uat & uil v4#r yea,au Unrar yea vi vars sr4it1 jrn@rasui (raffaf@) fr, 1os2 # [fer et
j,

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Ap'p~llate Tribunal (Procedure) RLiles, 1982.

. ,·, .
:J
. '

flt gcn, aft nae zyca yd ?aim 7fl#tr mrnf@raw1 (Rrez), # f 3llTTc'1T * lw@ #
~~(Demand)~ c!;:s" (Perialty) 'cfj'f ,.'.J.0% qasr #a 3#feark 1zraifa, 31fr4arr qasa 1o mils
~ % !(Section 35 F of the Central. i;k,cise Act, 1944, Section 83 & Section 86 of .th·e Finance Act,·

I: ..
1994) . '•. :,[• . .,

5i
~~~rc;:q:; 3tR:oocfit·~~. ~~WIT "~cfi'l"J:Ji'aT"(Duty Demanded) -

• I,;,~ I

() section) is 1D ha«afftrf@r;
(ii) fw:rr 'J!ITTf~~cfi'[" '{ITTl";\\· -
(iii) Braz4fefair a#far 6ksa 2zr «rf@r.. . ,ID

c::> r rest ifrsrf' ii rat u&if#R ITTfaTI#, 3fClrnt cffftffi cwr ~ fNtr trcr itrchmr~ "JI<IT t." . . " .. ~\\ '. .:, . " . .

For an appeal to be filed tjeforet'H~fCESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner_ would .have to be pre-deposited. H may be noted that the

· pre-,deposit is a mandatory condifi,cfhJor filing appeal before _CESTAT. (Section 35 c (2A)
and 35 F of the: Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

'.''!'; .· ·

Under Central Excise and ,Service fax, "Duty demanded" shall include:
(i) , amount determined urider Section 11 D; .
(ii) amount of err;oneous}1envat Credit taken; .
(iii) amount payable under Rule 6 of the Cen\'at Credit Rules.it

zaaf ii ,zr 3r2er # 4fr ar4la frawra,mar si area 3rrar «ca a avg Rafa zt at air Rs&
·"Jft!" era a 10% arar w' ail sii ha avs 'rcfa1R.a ~ O'if qtrs ~ 10% aprarar tR" cfi'I" \;IT~ ~I.

> h? .
In view of above,. an appeal agai~st this '.b~d~r shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or dutyI ?nd penalty are in dispute, or penalty, where penalty
alone is in dispute." ' ;/J

H!.i-h::.: ';I.
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F.NO.V2[32]99/Ahd-II/Appeal-I.15-16

ORDER IN APPEAL

The subject appeal is filed by M/s Stardom Pharmaceuticals Pvt.Ltd.; FF-10,
Rudra Plaza, Judges Bungalow Road, Ahmedabad- 380054 (hereinafter referred to

as 'the appellant') against the Order in Original No.4842/rebate/2015 dated 24­
11-15 ([hereinafter referred to as 'the impugned order) passed by the Assistant

Commissioner, Central Excise, Division-IV, Ahmedabad-II (hereinafter referred to
as 'the adjudicating authority).

2. The facts in brief of the case is The appellant being the merchant exporter,

had filed rebate claim of Rs.1,53,832/- for duty paid on the exported goods.

The appellant had purchased the export goods on payment of duty from M/s
Leamak Health Care Pvt. Ltd, Matoda, Ahmedabad.The appellant had filed

rebate claim along with requisite documents in original. ARE-I (Application

for removal of excisable goods) copy is not filed along with the rebate claim. Show

Cause Notice was issued as to why the claim should not be rejected .Vide above
Order rejected the refund claim.

3. Being aggrieved by the impugned order, the appellant filed present appeal on
the following main grounds:

That the impugned Order fails to decide the case on merits on the basis of
documents available on record. The benefit of rebate cannot be denied on mere
procedural or technical grounds. The appellant place reliance on the following
judicial pronouncements l.CCE Nagpur, reported in 2006 (200) ELT 175 (GO 1) ) 2
BRAHMOS AERO SPACE, PVT. LTD. v. Commr. Of Customs, Ex. 8 S.T.,
Hyderabad reported at 2016 (342)E.L.T. 127(Tri.-Hyd.

That the identity of the exported goods is established from various export
documents i.e., Shipping Bill, Bill of lading, Export Invoice, Excise Invoice,
Packing list etc. the rebate ought not to have been rejected. In support of the
above, they rely upon the following decisions of: l. Raj Petro Specialitiies Vs
UOI reported at 2017 (345) E.L.T. 496 (Guj.) 2. LM Cables Ltd. Vs. UOI

reported at 2013(293)E.L.T.64 l(Bom.) 3. Order No. 478-480109-CX of the

GOI in the Matter Of M/S. Prananta Foods, Ahmedabad 4. Order-In-Appeal
No.AHM-EXCUS-001-APP-048-2014-15 dated 21/08/2014 in the matter of Param
Foods.

4. Personal hearing was granted on 22-3-17. Shri Mukesh Matreja,Consutant
attended on behalf of the appellant. He requested to consider the submission
made in their grounds of appeal and written submission made on 22-3-2017 with

copies of various decisions. I have carefully gone through all case records placed
before me in the form of Show Cause Notice, the impugned order and written
submissions made in GOA. I find that, the rebate of excise duties related

0
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F.NO.V2[30]99/Ahd-II/Appeal-I.15-16

to export are covered under Rulei18 of Central excise Rules, 2002 read
;·

with Notification No.19/2004- Qustoms (N.T.) dated 06.09.2004 and
'e

wherein procedure and relevant documents required for the rebate
claim have been described.

5. Further, I find that, the rebate claim filed by the appellant with the
adjudicating authority is treated ;as incomplete as the concerned ARE-1

original Copy not filed by them along with the rebate claim. As the appellant

failed to submit the relevant ARE-1,'the said rebate claim is rejected. Further in

absence of filing of ARE-1, he is not found as followed the procedures and

conditions as specified in the Notification No.19/2004-CE (NT) dated 6.9.2004,

issued under Rule 18 of the Central Excise Rules, 2002.

6. I- find that, ARE-I (Application for removal of excisable goods) original Copy

is not filed along with the rebate claim. I refer to the Paragraph 8.1 , 8.2, 8.3 of
Chapter 8 Export under claim for rebate of CBEC's Central Excise Manual, which is
reproduced below:

0 "8.1 The rebate claim can be sanctioned by any of the following officers of Central

Excise:- Deputy/Assistant Commissioner of Central Excise having jurisdiction over

the factory of production of export goods or the warehouse; or Maritime

Commissioner.

8.2 It shall be essential for the exporter to indicate on the A.R.E. 1 at the time of
removal of export goods the office and .its complete address with which they intend

to file claim of rebate.
I,

8.3. The following documents shall be required for filing claim of rebate.

0

(i)

(ii)

(iii)

(iv).

(v)

A request on the letterhead of the exporter containing claim of

Original copy of the A.R.E. 1

Invoice issued under Rule l1,

Self attested copy df shipping bill, an:l

Self attested copy of Bill of Lading,

rebate, A.R.E.I numbers and dates, corresponding invoice numbers and dates

amount of rebate on each A.R.E. l and: its calculations,

[vi] Disclaimer certificate, in case where claimant is other than exporter."
1.­

Further, Para.graph 8.4 of Part I of Chapter 8 Export under claim for rebate of
I•

CBEC's Excise Manual of Supplementary Instruction 2005 is reproduced below:

«%.g



F.NO.V2 [30]99/Ahd-11/Appeal-11.15-16

"8.4 After satisfying himself that the goodi:, cieared. for export under the
relevant A.R.E. l applications and a reasoned order shall be issued."

;

7. It is apparent from the above said provisions that original copy of
. , ·l

A.R.E.1 is an essential part of the documents for rebate;,claim and on the basis of

the information given by the manufacturer/ exporter as certified by the
jurisdictional Range Superintendent in the A.R.E. l, the admissibility of claim can

be decided by the sanctioning authority. It is very clear from the Notification No.

19/2004-CE (NT) dated 6.9.2014, that the condition of exporting of the excisable
goods, after payment of duty, under the cover of A.R.E.1, directly from a factory or

warehouse, is mandatory. The appellant have failed to submit relevant document.

However, from the O-I-O,I find that effective 3 P.H opportunities have not
been given to the appellant. I find P. I-I was fixed on 19-10-15 or 20-10-15 and

again on 3-11-15 or 4-11-15 for which letter was dispatched on 27-10-15,

which did not allow sufficient time to appellant. This is clear violation of

natural justice. In view of this, I remand the matter back to original authority
to decide the case afresh after allowing the opportunity of P.H.

8. In view of the foregoing discussion and findings, I zemand the matter back
to original authority to decide the case afresh after allowing the opportunity of
P.H.to the appellant.

9.

0

9.. The appeal filed by the appellant stand disposed off in above terms.
?one

(3#Tr gia)

37rzr#a (3r4ler I)
.:;)

Attested.«PA
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A. D

M/s. Stardom Pharmaceuticals Pvt.Ltd.;
FF-1O, Rudra Plaza,

Judges Bunglow Road,
Ahmedabad- 380054.

0

Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-JI.

3. The Asstt. Commissioner, Central Excise, Divi-IV, Ahmedabad-II
4. The Asstt. Commissioner (Systems), Central Excise,Ahmedabad-II.
5. Guard file.
5. PA file.
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